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THE EXHAUSTION OF ADMINISTRATIVE REMEDIES
Louis L. JAFFE*

THE GENERAL RLmE. A party will usually be required before challenging
the validity of an administrative action to exhaust his administrative remedies.
The logic of the rule implies that the remedy is (a) available to him on his
initiative (b) more or less immediately and (c) will substantially protect his
claim of right. Even when these conditions are satisfied exhaustion may be
excused. The federal rule allows few such exceptions. The federal rule is
in my opinion too rigid and sometimes has been almost mechanically applied.
The states, New Jersey and New York are examples, have evolved a more
flexible, more rational form of the rule. We shall consider first, the reasons
for the rule, second, the basic conditions for its operation, and third, conditions
for its relaxation.
REASONS FOR THE RULE. Exhaustion has its analogue in the usual requirement of finality as a condition of review by an upper court of the rulings
of a lower court. The traditional finality rule covers a variety of hypothetical
situations and is a rough compromise of the competing considerations which
differ in their balance from case to case. In some situations, particularly on
substantive rulings, early appeal might dispose of the case without further
proceeding. Not to allow appeal may put the appellant to a long and expensive
trial. To allow the appeal may expose the respondent (assuming he wins on the
appeal) to additional delay and expense, though not necessarily, since the appeal
may foreclose a later appeal after judgment. Intermediate appeals on procedural questions perhaps work a more obvious increase in net cost and time. If
the procedural error is prejudicial enough to warrant reversal after final judgment there may be little gain for the respondent in denying early appeal and
considerable injustice to the would-be appellant since he will suffer two complete
trials. But many errors wash out during trial: the injured party, let us say, wins
nevertheless; if he does not the error may in the perspective of a full record
appear insignificant. 1 Indeed, quite apart from time and expense, the trial
may bring into play two factors of great significance (a) a development of
fdcts which throw light on the disputed question and (b) the discretion and
jfidgment of the lower court be it judge, or judge and jury. These may eliminate
the need for appeal or may clarify the issues on appeal. It can be seen from the
analysis that an absolute rule of finality would be far too crude a resolution
of these competing considerations and that in any case the requirement of
finality is a rough compromise, a kind of slapdash presumption as to the net
saving of money and time.
* Byrne Professor of Administrative Law, Harvard University. A.B. Johns Hopkins
University; LL.B. and S.J.D. Harvard University; former Professor of Law (1936-48) and
Dean (1948-50), University of Buffalo School of Law.
1. Cf. People ex rel. Childs v. Extraordinary Trial Term of the Supreme Court, 228
N.Y. 463, 468, 127 N.E. 486, 487 (1920).
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The considerations working to the "finality" rule are obviously relevant to the exhaustion rule; indeed, they work somewhat more powerfully
in administrative law than in the law of appeals. In administrative law there
is an additional dimension. Under the Anglo-American conception, administrative
agencies are distinct entities; they are not a part of the judicial system. Judicial
control comes in from the outside. The agency is either within the Executive
or, under Humphrey's Executor, "independent." The Judiciary will not lightly
interfere with a job given to the Executive until it is clear that the Executive
has exceeded its mandate. The exhaustion doctrine is, therefore, an expression
of executive and administrative autonomy. And it has peculiar pertinence
when, as is so often the case, the agency has been given large discretionary powers
and the potential exercise of these powers is relevant to the solution of the
issue for which early review is sought.
Judge Magruder in a well-known passage2 has said: "It seems to us that
there has been some confusion as to the application to these cases 3 of the
doctrine requiring exhaustion of administrative remedies. This doctrine had
its origin in a discretionary rule adopted by courts of equity to the effect
that a petitioner will be denied equitable relief when he has failed to pursue
an available administrative remedy by which he might obtain the same relief."
Judge Magruder speaks of the rule as discretionary, at least in origin.
But the Supreme Court occasionally applies the rule in an absolute fashion
implying that there is no room for discretion. This kind of ruling may appear
to be required by particular statutes which prescribe both the administrative
procedure antecedent to administrative action, and limit the appeal from such
action to a specified court. The statute may in addition denominate such process
as "exclusive." 4 It may go even further and provide explicitly, as did the
wartime price legislation, that no court other than the court specified in the
statute can consider the validity of administrative orders under the act.5
When a statute is read to exclude judicial consideration of validity by any other
than the statutory court, it is likely to have the consequence that the administrative procedure is an absolute requisite of review since it is only orders
so resulting from such procedure which are stated to be subject to the jurisdiction of any court. But a statute should not if possible be read so. A court should
not lightly entertain the presumption that a statute means to embody a rule
of exhaustion which excludes the application of traditional equitable considera2. Smith v. United States, 199 F.2d 377, 381 (1st Cir. 1952).
3. "These cases" were enforcement cases, i.e., the agency was seeking to enforce an
order by civil or criminal process and the question was whether the defendant who had
failed to exhaust administrative remedies could raise the invalidity of the order. The
problem is discussed below.
4. As in the National Labor Relations Act involved in the famous Myers v. Bethlehem
Shipbuilding Co., 303 U.S. 41 (1938) which we shall consider below.
5. Yakus v. United States, 321 U.S. 414 (1944) is the great exemplar of the effect of
this sort of statute. We shall consider it below.
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tions. It is my contention here, as it is with doctrines of judicial review, that
the governing statutes have been enacted in the context of a body of general
concepts developed and developing which define the appropriate relation of
agencies and courts.
ADEQUATE REMEDY. The exhaustion rule comes into effect only if the
remedy-whether administrative or judicial does not matter-is adequate to
protect the asserted claim. It is often the situation, for example, when the
validity of a regulation is in question that there is no administrative procedure
immediately available for testing its validity. One must at his risk await such
further enforcing procedure as the agency chooses to initiate, or the possibility
of further administrative procedure may be within the control of third
persons who are free to acquiesce in the administrative action and so forego
any trial of validity.7 In such cases the exhaustion doctrine is inapplicable:
the person has no remedy. The question is rather the so-called question of
ripeness or, if you will, of standing: does the administrative action materially
"affect" a "legally protected interest"?
Another requirement of adequacy is that the remedy be a remedy calculated to give relief more or less commensurate with the claim. Thus, if a
zoning ordinance is basically unreasonable in its application to a person's
property, he is not required to seek an administrative variance or dispensation.
Such a variance might meet his immediate need more or less. But he will not
be compelled to seek a xispensation, to be put to the uncertainty of administrative discretion when he is entitled (as he claims) to a ruling that there is no
valid discretion to exercise. 8 This, it seems to me is the meaning of the decision
in Skinner & Eddy Corp. v. United States9 which some may see as an 1ex6.

As in Frozen Food Express v. United States, 351 U.S. 40 (1956). See also the next

footnote.
7. As in Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407 (1942).
The inadequacy of a remedy not under a person's control would appear to be exemplified
by Leedom v. Kyne, 358 U.S. 184 (1958) and the few cases following it. The case itself does
not speak to the point, but Judge Friendly in Empresa Hondurena De Vapores, SA. v.
McLeod, 300 F.2d 222, 229 (2d Cir. 1962), aff'd, 83 Sup. Ct. 671 (1963), makes it explicit.
The plaintiff party in those cases could "sit out" the allegedly illegal preliminaries and wait
until the Board charges him with a violation. A later case makes the point that the person
winning the initial administrative round may, rather than proceed to the next round, use the
initial victory as a basis for picketing so that if denied equitable relief, the injured person
will never be able to test validity. Greyhound Corp. v. Boire, 205 F. Supp. 686 (S.D. Fla.
1962).
8. Dowsey v. Village of Kensington, 257 N.Y. 221, 177 N.E. 427 (1931); cf. Badour
v. City of Long Beach, 279 N.Y. 167, 18 N.E.2d 18 (1938). But it has been held that where
a zoning ordinance's application is attacked as arbitrary in its application to plaintiff's
property rather than "as a whole" he must apply for administrative "variance." Bright v.
2d 178, 139 N.E.2d 270 (1956), or where there is a procedure
City of Evanston, 10 111.
for "rezoning" a particular property it must be exhausted even though there is a claim of
"confiscation," etc. Jacobs v. Fetzer, 381 Pa. 262, 112 A.2d 356 (1955), or if there is a
question whether the challenged regulation applies and there is an administrative procedure
to determine applicability, resort to it must be had. FPC v. Union Producing Co., 230 F.2d
36 (D.C. Cir. 1956).
9. 249 U.S. 557 (1919). Accord: Cities Service Gas Co. v. FPC, 255 F.2d 860 (10th Cir.
329
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ception" to exhaustion but which can in this way be understood as not within
the elementary logic of the rule. In that case the plaintiff attacked a ruling

of the ICC permitting a rate to be "filed," i.e., to become forthwith the "legal
rate." Mr. Justice Brandeis disposing of the argument that plaintiff should
have sought administrative relief against the new rate said:
"The contention is that the Commission has exceeded its statutory powers;
and that, hence, the order is void. In such a case the courts have jurisdiction
of suits to enjoin the enforcement of an order, even if the plaintiff has not
attempted to secure redress in a proceeding before the Commission.' 0
This language may appear to support a broad rule that when'ever the
plaintiff alleges that an administrative action is or would be "void" because of
excess of "statutory power" the court will immediately try the issue. Thus interpreted it would conflict with the same Justice's later pronouncements in the
famous Myers v. Bethlehem Shipbuilding11 which we will examine in detail.
But this language should not be construed without reference to other passages
in the opinion. The contention of the Commission says the Justice is that
the plaintiff should have initiated a proceeding attacking the rate under
sections 13 and 15 as "unreasonably high or discriminatory." In such a
proceeding the plaintiff would have been bound by the Commission's adverse
findings if supported by evidence. But the plaintiff's claim was not that the rate
was unreasonable or discriminatory but that under section 4 the railroad could
not file a new rate at all, i.e., that it must continue the present rate, however
"unreasonable," unless and until after hearing it could make a certain showing.
Thus the so-called administrative remedy was without relevance to the plaintiff's
claim. Quite different is the situation in Bethlehem where no action has as yet
been taken except to file a complaint proposing to take an action which, so the
plaintiff alleges, will be outside of the agency's statutory power. In my view, as
stated below, even in such cases exhaustion should not always be required,
there are cases where the rule should be relaxed, but Skinner & Eddy is a
case where there is no appropriate remedy to exhaust. A perhaps related
phenomenon--one difficult to classify-is a case in which it does not appear until
after an action is complete that it is invalid, e.g., fraud in the procurement of
1958). See also R. A. Holman v. SEC, 299 F.2d 127 (D.C. Cir. 1962) (need not ask

discretionary exemption where order requiring petition for exemption is invalid).
10.

for

Skinner & Eddy Corp. v. United States, supra note 9, at 562. Somewhat similar

both in facts and reasoning is State ex rel. Gordon Memorial Hospital v. West Virginia

State Board of Examiners, 136 W. Va. 88, 66 S.E.2d 1 (1951) where there was a failure to

give the statutory notice of hearing: held no jurisdiction, need not exhaust. And see Farm

to Market Trucking Ass'n, Inc., v. Perrine, 31 I1. App. 2d 387, 176 N.E.2d 625 (1961);
Charles L. Harney, Inc., v. Contractors' State License Bd., 39 Cal. 2d 561, 247 P.2d 913
(1952) (regulation improperly requiring a license may be attacked by declaratory procedure.) Robeson v. Dulles, 235 F.2d 810 (D.C. Cir. 1956) cert. denied, 352 U.S. 895 (1956)

requiring resort to a passport application procedure may be contrary. Robeson claimed that

the whole procedure, e.g., the requirements of affidavit was invalid. I would question this
decision. In Cole v. Young, 351 U.S. 536 (1956) where the plaintiff had refused to resort

to the administrative procedure the Supreme Court made no mention of it. The question
was treated in the court, see footnote 115 infra.
11. 303 U.S. 41 (1938).
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a favorable action. Of course if there exists a procedure for administrative
revision there is no reason for not requiring its use; but courts in such cases
have allowed the injured person to bring an action in fraud against the other
person. Perhaps such a case should be classified not as one going to the requirement of exhaustion before seeking review but to the choice of forum for trying
originally a case of abuse of process. "In this action" said one court, "the
plaintiff (tenant) does not seek to set aside the certificate [granted to the landlord by the agency permitting eviction of the tenant]. The fact that it is
final

. . .

does not we think bar a common law action for fraud and

deceit ...."112
The more traditional type of inadequate remedy is a remedy which does
not insure against "irreparable injury." The phrase derives obviously from
equity practice and suggests, following Judge Magruder's analysis, the relation of the exhaustion rule to equity practice. Equity comes in when the
legal remedy (i.e., the regularly prescribed course of procedure) is inadequate. 13
Unrecoupable litigation expense, however, as pointed out by Justice Brandeis
in Bethlehem Shipbuilding is not as such a category of irreparable injury.
The expense and woe of litigation are risks to which whatever the modes of
justice-and though one may win in the end-we are all subject. There are,
however, certain collateral risks of litigation which the law should seek to
minimize. Consider a trial for misconduct by a body without jurisdiction. Despite
the later decision that the tribunal is without jurisdiction, the loss of reputation
14
has ensued. Such a risk has properly been held to be irreparable injury.
Irreparable injury in its strictest sense is the probable loss, if exhaustion is
required, of the value (monetary or moral) of the asserted right or defense.
A classic example is the case where an agency in the course of a proceeding
proposes to reveal a document in its possession for which a person claims a
right to confidential treatment. 15 Generally speaking an administrative action
which will bring to pass an invalid change in the status quo, even though it is
preliminary to more considered treatment of the merits, will be appealable if
the loss from the change cannot in the nature of things be recouped, or if the
procedure does not provide a reasonable certainty of recoupment. Courts
sometimes attempt to define such an action as one which "finally" determines
12. Alabiso v. Schuster, 273 App. Div. 655, 80 N.Y.S.2d 314, 317 (4th Dep't 1948).
Accord: Murphy v. T. B. O'Toole, 76 A.2d 313 (Sup. Ct. Del. 1950).
13. Duquesne Light Co. v. Upper St. Clair, 377 Pa. 323, 105 A.2d 287 (1954) (costly
delay in the erection of facilities, or alternatively cumulative penalties if facilities erected
in violation of ordinance; also clear invalidity of ordinance on its face though this point
not stressed.)
14. Pierne v. Valentine, 291 N.Y. 333, 52 N.E.2d 890 (1943). Douglas and Black
dissenting in Beard v. Stahr, 370 U.S. 41 (1962)-a dishonorable discharge case in which
objections were being taken to the procedure; the dissenters make the point that money
damage won't wipe out the harm caused by the completion of the proceeding. The weakness of their position is that the Army Board of Review had already acted and -the question
was whether to postpone review until the Secretary of the Army had exercised his ultimate
discretion. Touchy constitutional issues were at stake which might cut both ways.
15. Utah Fuel Co. v. National Bituminous Coal Comm'n, 306 U.S. 56 (.1939).
331
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"a right." But whether an agency's action has finally determined a right is an
elusive question, since all interlocutory actions can be reversed at a later time.
The question is rather whether an immediate appeal is necessary to give realistic
protection to the claimed right. Mere litigation expense, even considerable
and unrecoupable expense, as we have noted is not "irreparable injury." But
of course, financial loss as a result of forfeiture of a right is. If this distinction
is arbitrary, it is justified on the ground that were litigation expense to be
enough the doctrine of exhaustion would almost never be applicable. Litigation
expense as Mr. Justice Brandeis noted is an inevitable cost. But, in my
opinion, large litigation expense, if avoidable, should figure in the somewhat
discretionary approach to exhaustion which I favor. It should figure as a makeweight when there is a question whether the usual remedy is adequate or
not. And it should figure when as sometimes may be true the very purpose of
the asserted right is to save expense. For that reason I would question the
soundness of the decision in Eastern Utilities Associates v. SEC.'0 The SEC
set a hearing in Philadelphia. The respondent's motion for trial in Boston was
denied. The respondent sought review of the "order." He invoked section 5 of
the APA which provides: "In fixing the time and places for hearings, due regard
shall be had for the convenience and necessity of the parties or their representatives." The Court refused review on the ground that under the cases a
"merely preliminary or procedural" order was not a reviewable "order" under
the statute in question. The Court does not explicitly deny the possibility
of review by an alternative route such as bill in equity or declaratory action.
But it does go on to read section 10(c) of the APA defining "Reviewable
Acts" as precluding review. That section provides:
"Every final agency action for which there is no other adequate remedy
in any court shall be subject to judicial review. Any preliminary, procedural, or
intermediate agency action or ruling not directly reviewable shall be subject
to review upon the review of the final agency actions."
There is no warrant for reading this section as excluding immediate
review of action causing "irreparable injury." For review purposes such actions
are considered final. It is arguable that the APA venue provisions involved
in the Eastern Utilities case are "directory" rather than "mandatory." If so,
of course, the designation of place of trial does not involve a matter of reviewable right. 17
With this case may be compared Deering Milliken, Inc. v. Johnston's in
which the court enforced section 6(a) of the APA requiring that the NLRB
16. 162 F.2d 385 (1st Cir. 1947).
17. However in Jeffries v. Olesen, 121 F. Supp. 463 (S.D. Cal. 1954) a fraud order
held invalid for lack of evidence was also held to be invalid for arbitrary refusal to hold
the hearing at a convenient place as required by APA § 5.
18. 295 F.2d 856 (4th Cir. 1961). See the excellent treatment of the case in Judicial
Acceleration of the Administrative Process: The Right to Relief from Unduly Protracted
Proceedings, 72 Yale L.J. 574 (1963). The litigation costs and the liability involved are
noted at p. 583 of this note.

EXHAUSTION OF REMEDIES
proceed with dispatch. Here the Board which after costly and protracted proceedings had scheduled a rehearing was ordered by the Court to restrict the
rehearing to newly discovered evidence "provided that may be promptly accomplished." Enormous litigation expenses and a continuously mounting
potential liability emphasized the need for immediate enforcement of the right.
To the argument that the Board's procrastination was not "final" action under
the APA the Court gave the standard and the correct reply that where relief
from a wrong requires an immediate remedy the wrong-creating action is
"final.'19
Where the plaintiff claims that its property is currently being taken contrary to law he is not required to exhaust remedies which do not compensate
him for losses pendente lite. The leading case is Oklahoma Natural Gas Co. v.
Russell.20 The plaintiff, a utility, claiming that the present rates prescribed by
the agency were confiscatory, asked and was denied leave to file higher rates.
An immediate "appeal" lay to the state supreme court which itself had power
to grant a supersedeas and itself make a new rate. Supersedeas was refused.
21
The state agency relied on the famous Prentis v. Atlantic Coast Line Co. case
where similarly the state supreme court participated in the rate-making process.
It was held there that a bill in equity in the federal district court was premature.
But the Court distinguished Prentis; there the state was seeking to reduce rates
and had as yet not done so. The Court held that if the plaintiff could prove
that the present rates were confiscatory he should have a temporary injunction
against the present rate order 22 However, it has since come to be recognized
that not every possible loss from illegal action suffices to justify immediate
appeal. Where there are countervailing objectives some losses may have to be
risked. Particularly is this true where the person claiming losses is subject to a
19. The Court cites the Legislative History of the APA 213, 217: "'final' action indudes any effective agency action for which there is no other adequate remedy in any
court."
20. 261 U.S. 290 (1923).
21. 211 U.S. 210 (1908).
22. Today it would not perhaps be a violation of due process ("confiscatory") to
make a utility serve under an insufficient rate pending a "reasonable period" of investigation. The lag would mean a loss to the utility in some and a gain in other cases and would
be thought to even out. Hope Natural Gas Co. v. FPC, 196 F.2d 803, 808 (4th Cir. 1952).
Agencies such as the ICC and FPC are characteristically given power to suspend rate
changes for a few months though some states protect the utility by allowing it to put a
suspended rate into effect at once by posting a bond for refunds in case of overpayments.
There are occasions, too, where summary change in the status quo must be borne without
immediate and sometimes without any relief against actions which as it later turns out
were not warranted. These are problems of so-called "emergency." Cf. Yakus v. United
States, 321 U.S. 414 (1944) where the decision might have been rested on the emergency
doctrine but was put on the perhaps unrealistic ground that the agency might at its
discretion suspend the operation of the regulation. Normally there is later reimbursement but it is not invariable. Cf. Adams v. Nagle, 303 U.S. 532 (1938), Greater
Delaware Valley Fed. Sav. & Loan Ass'n v. Federal Home Loan Bank Board, 262
F.2d 371 (3d Cir. 1958). Curious is the case where the ICC suspends a rate reduction
(at the suit of a competitor) and then without hearing vacates the suspension.
Held immediately reviewable, Dixie Carriers v. United States, 143 F. Supp. 844 (S.D. Tex.
1956). See too Amarillo-Borger Express Co. v. United States, 138 F. Supp. 411 (N.D. Tex.
1956) but cf. Koppers v. United States, 132 F. Supp. 159 (W.D. Pa. 1953).
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continuing and systematic administration affording a decent likelihood that
the gross losses will be balanced out.23 A more recent case of "irreparable
injury" is Isbrandtsen v. United States.24 Under the Shipping Act steamship
companies may secure immunity for price agreements otherwise in restraint of
trade. In this case the Board gave approval to an agreement by a "conference"
of companies; the agreement was to take effect immediately despite the protest
and request for hearing by Isbrandtsen. The agreement, to which Isbrandtsen
was not a party, gave lower rates to shippers who dealt exclusively with the
conference. The Court in allowing immediate review emphasized the "finality"
of the Board's action:2 5 Isbrandtsen would suffer "real, immediate and incalculable" harm. Whether the damage would be "irreparable" in the sense that
there was no subsequent remedy at all the court does not say. Perhaps if the
agreement did later fail of approval, Isbrandtsen could have had damages in
an anti-trust action or reparations from the Board. But it would seem at least
doubtful that, assuming that the Board can legally approve without a hearing,
there is any liability for damages during the provisional period. This emphasizes the point-a very important one-that the adequacy of the remedy should
be reasonably clear. It need not be an administrative remedy. The administrative process should be allowed to go to a conclusion without interruption if the
person is adequately protected either by administrative or judicial process. But
immediate relief should be given if the court is unable to give firm assurance
of adequate relief once the administrative process is complete.20 If there is a
legal doubt as to adequacy, usually the doubt can be cleared up in the suit itself
one way or the other. But there are cases where it cannot be. Thus, a federal
court invoked to protect the plaintiff from an allegedly illegal state action will
grant relief if the adequacy of the state remedy is obscure and requires adjudica27
tion by the state courts.
23. An excellent example of -this, well-justified by the Court, is Abelleira v. Dist. Ct.
App., 17 Cal. 2d 280, 109 P.2d 942 (1941).
24. 211 F.2d 51 (D.C. Cir. 1954) (2-to-1 decision).
25. Isbrandtsen was seeking statutory review of the action as a "final order." Judge
Fahy dissenting thought review if any must be by original bill in the district court.
26. Keeney v. Wolff, 84 Cal. App. 2d 592, 191 P.2d 88 (1948). Cf. Naylor v. Harkins,
27 NJ. Super. 594, 99 A.2d 849 (1953) (union members need not exhaust intramural
remedies not available until the next convention two years hence). But this requirement
is carried too far when the court requires precise formal administrative equivalents for the
requested judicial relief. Such seems to be true of Lesron Junior, Inc. v. Feinberg, 13 A.D.2d
90, 213 N.Y.S.2d 602 (1st Dep't 1961).
The view in the text, however, is somewhat out of line with Rutledge, J.'s formulation
in Hirsch noted below in note 37. At least where Congress has insisted on a specific remedy
it must be exhausted unless loss of rights is "certain" or "probable."
27. Union Pacific R.R. v. Weld County, 247 U.S. 282 (1918). There are some questions
of federal jurisdiction which are not strictly exhaustion questions though sometimes treated
as if they were. Thus the question in City Bank Farmers Trust Co. v. Schnader, 291 U.S.
24 (1934) was whether the federal diversity jurisdiction is to be ousted by the exhaustion
requirement when that requirement is tied in to a form of state judicial review which would
exclude a diversity action. The court decided "No." But cf. 3 Davis, Ad. Law 99. And the
question in Township of Hillsborough v. Cromwell, 326 U.S. 620 (1946) was not primarily
the adequacy and exhaustion of administrative remedies but whether there was such "a
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THE FoRMULATION OF TrnE RULE. How ABSOLUTE Is IT TO BE. Contro-

versy concerning exhaustion has focused on how absolutely it will be adhered
to. The upshot has been that the "federal" rule has sometimes seemed absolute
beyond persuasive justification. It has been attacked, for example, by Chief
Justice Vanderbilt in Ward v. Keenan.28 The "federal" position cannot be
understood without reference to the circumstances surrounding the leading
case, Myers v. Bethlehem Shipbuilding Corp.29 Upon the passage of the National
Labor Relations Act fifty of the great employers, the "Liberty League," joined
together to destroy it root and branch. Their tactics were various; one tactic
was the bill in equity to enjoin the administrative hearing. Bethlehem alleged
that its operations were not in nor did they "affect" interstate commerce, and
that, therefore, the Board could not constitutionally enter a valid order. It was
alleged that the loss of time of officers involved in the hearing and the hearings
themselves stirring up its employees would cause "irreparable injury." The
Court by Mr. Justice Brandeis held that the district court was "without power
to enjoin the Board from holding hearings." The opinion relied heavily on
provisions in the Act to the effect that hearings before the Board and review
by the Circuit Courts of Appeals were "exclusive." With the statute thus read
to exclude district court jurisdiction, the only route open to review was the
regular administrative process followed by the statutory review. If fhe Board
were to enter an order beyond its constitutional power, the Circuit Court of
Appeals would refuse to enforce it. "Congress had power to vest exclusive
jurisdiction in the Board and the Circuit Court of Appeals." 30 The opinion
referred to the already established rule of exhaustion: "Obviously, the rule
requiring exhaustion of the administrative remedy cannot be circumvented by
asserting that the charge on which the complaint rests is groundless and that
the mere holding of the prescribed administrative hearing would result in
irreparable damages. Lawsuits also often prove to have been groundless, but
no way has been discovered of relieving a defendant from the necessity of a
trial to establish the fact." 31
The Bethlehem case can no doubt be cited to require exhaustion even in
cases where it can be determined on the pleadings that the agency can, or cannot
make a valid order. 32 But the case itself could be restricted to situations where
the validity of the order depended on the facts which it was the very purpose
of the administrative hearing to develop. Yet it is understandable that there
has been a disposition to read the Bethlehem case in a sense more and perhaps
too absolute. It came at a moment when the New Deal and administrative law
plain, speedy and efficient remedy . .. at law or in equity" in the state court so as under
the Johnson Act to exclude federal district court jurisdiction.
28.
29.

3 N.J. 298, 70 A.2d 77-(1949).
303 U.S. 41 (1938).

30. Id. at 50.
31. Id. at 51.
32. As may have been the case in Macauley v. Waterman S.S. Corp., 327 U.S. 540
(1946) for which see note 37 below.
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appeared to be battling for their legal lives. The lawsuit was an avowed part
of the frontal attack on the nascent system of regulation. And so the Government's victory became an august dogma of the New Dispensation.
The most direct attack on Bethlehem has come from Mr. Justice Vanderbilt in Ward v. Keenan.33 He would allow judicial intervention where jurisdiction is so "palpably defective" that it is "merely colorable." This, of course,
would reach cases involving not only constitutional claims but lack of statutory
power. He quite correctly sees that the point is somewhat tied up with the
Supreme Court's concept of the scope of review as exemplified in NLRB v.
Hearst Publications.34 In that case the Court held that whether certain individuals were "employees" under the Act was for the agency: its decision if "reasonable" would stand, even though the Court might entertain a different view. Thus
though on the pleadings the agency is arguably without power to make a proposed order, a hearing may develop the necessary minimum of support for its
position. This possibility would reduce severely the number of cases in which
a court could hold in limine that the agency is without power. Mr. Justice
Vanderbilt appears to believe that the Hearst case has no counterpart in New
Jersey. I am inclined to think that in New Jersey as in all jurisdictions there
will be cases where administrative development of a record and the reasoned
exercise of discretion will throw new light on what might have seemed a clear
question of construction. But I would agree with Judge Vanderbilt that if the
Court can determine that there is little to be gained from an administrative
hearing, or no jurisdiction whatever to hold it, there is no compelling, surely no
invariable reason for forcing the parties--occasionally the agency itself is willing
to submit immediately to review 35-through the expense, delay and exasperation
of an administrative hearing, and as in the case of a trial of alleged misconduct, loss of reputation. 36 To be sure, if there is a doubt, the doubt should
be resolved in favor of the agency. It should appear with clarity that there is no
scope for the exercise of administrative fact-finding or discretion.3 7 A later New
33. 3 N.J. 298, 70 A.2d 77 (1948). The New Jersey doctrine was applied in Fitzpatrick
v. Nolan, 9 N.J. 477, 89 A.2d 13 (1952).

34. 322 U.S. 111 (1944).
35. As in St. Lukes Hospital v. Labor Relations Commn, 320 Mass. 467, 70 N.E.2d 10
(1946). In Hathaway Bakeries v. Labor Relations Comm'n, 316 Mass. 136, 55 N.E.2d 254
(1944), jurisdiction was taken in invito.
36. Pierne v. Valentine, 291 N.Y. 333, 52 N.E.2d 890 (1943). Note that if irreparable
injury is alleged relief may be given even if there are questions of fact. Nevertheless where
there are not such questions (as was the case in Pierne) a more liberal attitude can be
taken toward claims of irreparable injury.
37. Was there an administration "question" in Macauley v. Waterman S.S. Corp., 327
U.S. 540 (1946)? The Government sought to "renegotiate" (scale down the profit) of a
wartime contract made with plaintiff, which brought a declaratory action contending that
the contract was made with a foreign power and not renegotiable. Whether the case involved any questions of fact or interpretation, etc., on which exhaustion of the regular
procedure would throw light does not appear. The Court simply cites Bethlehem without
more. As in that case it relies on "the exclusive jurisdiction" argument, this time of the Tax
Court to determine finally the amount of "excess profit." The decision might be put down
to administrative factors which the Court choose not to expose, possibly of a foreign relations character, or alternatively as involving not the jurisdiction of an agency but of
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Jersey 38 case makes it clear that the application of Ward v. Keenan depends "not
...on the label or description placed on the issue but . . .the relative delay
and expense, the necessity for taking evidence and making factual determinations and the nature of the agency and the extent of judgment, discretion and
expertise involved. . . -39 The ideal case for early review is one in such a
posture that whether the decision goes for or against the plaintiff, further administrative proceedings will not be required. But not all the cases in which
early review has been granted do fulfill this condition. The existence of an
important general question may warrant early review. Where such appeals are
allowed they should be expedited lest they be used by the well-heeled to buy
time. In formulating this somewhat relaxed attitude toward the exhaustion
problem we are recognizing that the situation is no longer what it was when
Bethlehem was decided. On the one hand there is no longer the same violent
disposition to fight the agencies willy-nilly; on the other, we have learned that
agency procedures can be as long-drawn out, as wasteful, as oppressive as the
worst of judicial procedures. I would hazard a guess that as measured by the
vast range of administrative proceedings, there will be very few cases where
even with this suggested relaxation of the exhaustion rule, it will not be applied.
No doubt there will be lawyers who may still seek premature review for delay
or other advantage. No one can deny the possibility of such a danger, and if
relaxation of Bethlehem even along carefully restricted lines does indeed have
this result, it will be necessary to maintain Bethlehem in all its rigor. But we
40
can afford to experiment.
The attitude espoused here would appear generally speaking to be that of
the state courts. Indeed they may sometimes go beyond it and allow imrnediate
appeal even when there are questions appropriate for administrative trial. I
have already called attention to Judge Vanderbilt's formulation of the New
Jersey law. It has been laid down in New York that one may secure a declaratory judgment concerning the validity of a projected administrative action
"where a constitutional question is involved or the legality or meaning of a
statute is in question and no question of fact is involved."41 (Emphasis added.)
another court or to the fact that if decision on the merits went against plaintiff further
proceedings would have been required. In Aircraft & Diesel Equipment Corp. v. Hirsch, 331
U.S. 752 (1947) also dealing with the Renegotiation Act the Court emphasizes mainly the
Congressional intention to require an exclusive method of review. On its face the Macauley
decision is a mechanical and wasteful application of the exhaustion rule. In Empresa
Hondurena De Vapores, S.A. v. McLeod, 83 Sup. Ct. 671 (1963), in which was involved
the jurisdiction of the NLRB over ships flying the Honduran flag, the Court held that
"the presence of public questions, particularly high in the scale of our national interest
because of their international complexion is a uniquely compelling justification for prompt
judicial resolution of the controversy of the Board's power .... " (at 675).
38. Roadway Express, Inc. v. Kingsley, 37 N.J. 136, 179 A.2d 729 (1962).
39. Per Jacobs J. 37 N.J. at 141, 179 A.2d at 731.
40. An inquiry by the author directed to some of the judges in New Jersey elicited
their opinion that Ward v. Kennan has not been used as a delaying tactic and has not
resulted in any significant attempts to short-circuit the administrative process.
41. Per Desmond J. quoting from an earlier case in New York Foreign Trade Zone
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Some courts occasionally make pronouncements which may imply that any

question of "jurisdiction" can be reached by prohibition even though there
are questions of fact. 42 For the most part, however, these so-called questions of

jurisdiction arise in situations where the facts are admitted. It is in my opinion
sounder to follow a formulation which reaches all disputed issues of law thus
avoiding the nearly impossible task of defining "jurisdiction" but which,
on the other hand, does insist that there be no disputed issues of fact; 4
and, I would add, no room for the exercise of administrative discretion. This

formulation also avoids the puzzling requirement that the regulation or order
be void "on its face." It is often most difficult to decide whether a judge is
restricting himself to "the face" of the order or is in addition importing into the
equation facts of record or judicially noted. It should suffice simply that there
are no disputed questions of fact. This is a formula which applies whether the
review takes the form of injunction, prohibition, declaratory judgment, mandamus or statutory appeal.4 4 It applies whether the issue be constitutional, jurisdictional, substantive, procedural or any other category to which one may
assign a question of law.
Operators, Inc. v. State Liquor Authority, 285 N.Y. 272, 276, 34 N.E.2d 316, 319 (1941).
Accord: Bank of Yorktown v. Boland, 280 N.Y. 673, 21 N.E.2d 191 (1939).
A storm center in the field is or at least was New York Post Corp. v. Kelley, 296 N.Y.
178, 71 N.E.2d 456 (1947) in which the majority permitted a trial court to take jurisdiction
of a declaratory action where there were significant questions of fact. But the agency there
did not object to jurisdiction at the outset. Distinguished on that ground in Allstrom v.
Lorenz, 198 Misc. 975, 98 N.Y.S.2d 128 (Sup. Ct. 1950).
Extremely dubious at least in some of its reasoning is Kirn v. Noyes, 262 App. Div.
581, 31 N.Y.S.2d 90 (3d Dep't 1941) which may be justified either on the ground that the
plaintiff was threatened with loss of license or that there was no question of fact. Dubious
is the Court's argument that plaintiff should not have to submit to the administrative
process because he would thus be required to submit to judgment by one who disagrees
.with his position. This argument would eliminate most administrative jurisdictions.
42. E.g., Western Penn. Hospital v. Lichliter, 340 Pa. 382, 17 A.2d 206 (1941) (though
no questions of fact, court makes no point of it); but in Carpentertown Coal & Coke Co.
v. Laird, 360 Pa. 94, 61 A.2d 426 (1948) where plaintiff sought prohibition on ground of
lack of jurisdiction, court denied relief on ground prohibition "extraordinary" and must raise
point in manner provided by statute. Under Western Penn. Hospital could a bill in equity
to enjoin have been brought?
43. Illustrating the proposition (as well as other propositions) that where no questions
of fact are involved exhaustion is not required: Michell v. Louisiana State Board of Optometry Examiners, 128 So.2d 825 (La. 1961) (declaratory action raising question of validity
"on the face" of the regulation), distinguishing Rogers v. Louisiana State Board of Optometry
Examiners, 126 So.2d 628 (La. 1961) (question of fact); Hathaway Bakers v. Labor
Relations Comm'n, 316 Mass. 136, 55 N.E.2d 254 (1944); Idaho Mutual Benefit Ass'n
v. Robinson, 65 Idaho 793, 154 P.2d 156 (1944) ; Bohemian Breweries v. Koehler, 80 Idaho
438, 332 P.2d 875 (1958) (irreparable injury also relied on). California, however, may take
a view nearer to the federal view, e.g., Abelleira v. Dist. Ct. App., 17 Cal.2d 280, 109 P.2d
942 (1941) and see the decision in Alexander v. State Personnel Board, 22 Cal.2d 198, 137
P.2d 433 (1943) discussed below which goes even further at one point than the federal rule.
State ex rel. Cleveland Elec. Illuminating Co. v. Public Util. Comm'n, 173 Ohio St. 450, 183
N.E.2d 782 (1962).
44. Prohibition: Abelleira v. Dist. Ct. App., 17 Cal.2d 280, 109 P.2d 942 (1941);
Hathaway Bakers v. Labor Relations Comm'n, supra note 43. But cf. Carpentertown Coal
& Coke v. Laird, supra note 42.
Declaratory order: Walker v. Munro, 178 Cal.App.2d, 67, 2 Cal. Rptr. 737 (1960).
Certiorari: Blake v. Public Util. Comm'n, 120 Cal.App.2d 671, 261 P.2d 773 (1953).
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The Supreme Court has not seen fit to qualify the exhaustion doctrine in
the general terms developed by Judge Vanderbilt or suggested here. It has,
however, in a few exceptional cases, not followed Bethlehem.
QUESTION OF FEDERALISM. One type of exception to Bethehem concerns
state-federal relationships and is as much an expression of federalism as of
administrative law. Such a case is Public Utility Comm'n v. United Fuel Gas
Co. 45 The state commission sought to regulate the rates of a company which
as the Supreme Court found "upon the undisputed facts in this record"
was subject to the exclusive jurisdiction of the Federal Power Commission. The Court enjoined the proceeding, admitting that "the federal courts
should be wary of interrupting the proceedings of state administrative tribunals . .

."

but replying that "this, too, is a rule of equity and not to

be applied in blind disregard of fact." "[T]he orders of the state Commission are on their face plainly invalid. '46 If the proceeding were not
enjoined, its expense would be passed on to consumers whose interests
Congress has committed to the Federal Power Commission. Mr. Justice Brandeis
told us in Bethlehem that litigation expense was not the kind of "irreparable
injury" which in itself excludes the requirement of exhaustion. In United Fuel
Gas there was a clear invasion of a federal jurisdiction by a state agency
(though three of the judges did not think so); under such circumstances unwarranted expense to consumers is a useful makeweight. Distinguishing the
earlier case of Petroleum Exploration, Inc. V. P.S.C.4 7 the Court said "the

regulation of intrastate rates alone was involved, no conflict between federal
and state authorities was in issue. . .. ,,48 It would, as I have indicated, be
appropriate whenever an agency lacks jurisdiction "upon the undisputed facts"
to short circuit costly proceedings, particularly where as is true of rate proceedings the public will eventually foot the bill. But United Fuel Gas would not
appear to rest on so broad a proposition. It speaks primarily in terms of federalism rather than administrative law. A more recent case in this category is
Public Util. Comm'n v. United States.49 A California statute required a carrier
to submit to a state agency approval of rates for carriage of United States
property. The United States was granted a declaratory judgment that the
provision requiring approval was unconstitutional. "[W]here the only question
is whether it is constitutional to fasten the administrative procedure onto the
litigant, the administrative agency may be defied. . ...5 Where, on the other

hand, in a state-federal conflict case exhaustion is required the decision can
still be accounted for in terms of federalism. Such a decision involves a judg45.
46.
47.
48.
49.
50.

317 U.S. 456 (1943).
Id. at 468-9.
304 U.S. 209 (1938).
317 U.S. at 469.
355 U.S. 534 (1958).
Id. at 540.
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ment that before the alleged conflict be resolved, its precise dimensions should
be made more clear 5 1
CONSTITUTIONAL QUESTION. It is quite often stated and held that exhaustion does not apply where an issue of constitutionality is raised.62 Particularly is this true if the question concerns the constitutionality of the statute
rather than a specific action of the agency. The agency it is argued is not
basically the organ for the decision of a constitutional issue, a point that can
be put at its highest if the issue goes to the validity vel non of the agency's
own existence or primary activity. The Supreme Court's position is inconclusive,
resting as it does on four cases each of which has its own peculiar characteristics. In Bethlehem Shipbuilding, itself, the plaintiff asserted that its activities
did not "affect commerce" and so could not be constitutionally subject to
federal power. The claim goes thus not to the constitutionality of the Act but
to the proposed application of it. This question, which is in part one of fact, is
logically (if not realistically) involved in every case so that premature review
would work-as it was hoped by the plaintiff in Bethlehen--a drastic interference with the administrative process.
The remaining cases, however, have been cases going to the constitutionality of the statute "on its face"--and in one case also of the regulations
implementing it. In the first, Allen v. Grand Central Aircraft Co.63 the principal issue, not a constitutional one as it happens, was decided by the Court
without requiring exhaustion. The constitutional issues were postponed l They
were, however, insubstantial makeweights to the plaintiff's main claim and one
can easily forgive a summary disposal of them ork one ground or another. The
other two Aircraft & Diesel Equipment Corp. v. Hirsch5 4 and Lichter v. United
States55 involved basic constitutional attacks on the Renegotiation Act. That
Act provided an elaborate procedure concluding with appeal to the Tax Court,
an appeal intended by Congress to be as "final" as it could constitutionally be
made. Mr. Justice Rutledge in Hirsch argued that this very elaborate Congressional insistence on a specified statutory procedure demanded the most
thoroughgoing application of exhaustion consistent with justice. In Hirsch the
plaintiff was in fact pursuing simultaneously his regular statutory remedies.
51. In Public Util. Comm'n of Utah v. Wycoff Co., 344 U.S. 237, 247 (1952) Mr.
Justice Jackson stated: "State administrative bodies have the initial right to reduce the
general policies of state regulatory statutes into concrete orders.... " Followed in Public
Util. Comm'n v. United Air Lines, Inc., 346 U.S. 402 (1953). These cases would appear to
involve subtle questions of adjusting competing and possibly valid concurrent reporting and
accounting requirements; there may, therefore, be an advantage in having a development
of the character of the state regulation sought to be imposed before adjudicating its validity.
See also FPC v. Arkansas Power & Light Co., 330 U.S. 802 (1947) (per curain).
52. Starkweather v. Blair, 245 Minn. 371, 71 N.W.2d 869 (1955); Levitt & Son v.
Div. of Discrimination, 31 N.J. 514, 158 A.2d 177 (1960); Flores v. Los Angeles Turf
Club, Inc., 55 Cal.2d 736, 361 P.2d 921 (1961), the Court considered constitutional issues but
required exhaustion as to other issues, but, cf., Walker v. Munro, 178 Cal.App.2d 67, 2 Cal.
Rptr. 737 (1960) applying exhaustion even to constitutional issues.
53. 347 U.S. 535 (1954) discussed below as to a different question.
54. 331 U.S. 752 (1947).

55. 334 U.S. 742 (1948).
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There were in addition to the constitutional issues claims of exemption and
noncoverage. In insisting on exhaustion Mr. Justice Rutledge ingeniously
turned the constitutional nature of the issue into a weakness rather than a
strength of plaintiff's case. He invoked the rule that constitutional issues should
be avoided: plaintiff might win below on the other issues. 56 But I find it difficult to take this application of the rule seriously. It was unthinkable that it
would be possible to avoid decision of the basic constitutionality of the Renegotiation Act. If there were no better reason than this, it seems hardly sufficient
to put the plaintiff to the great expense and hardship of a complicated administrative proceeding. Much more persuasive is the fact that there were other difficult and important questions which did require administrative development
for their decision. On the other hand, in the Lichter case the Court did decide
the question of constitutionality "on the face" of the statute. But Lichter is
not a case of premature review. The time for the administrative relief had
expired so that the claim would otherwise be lost forever. This distinction is
one which I shall treat below. In sum it would seem that though the federal
exhaustion requirement has been applied to constitutional issues, the cases do
not or at least should not be taken to preclude a flexible approach. Where the
administrative process has nothing to contribute to the decision of the issue
and there are no special reasons for postponing its immediate decision, exhaustion should not be required.
ATTACK ON THE CHARACTER OF THE TRIBUNAL. Allen v. Grand Central
Aircraft Co.57 was a suit to enjoin hearings before an agency established by
Presidential order pursuant to statute. The plaintiff asserted first that the
statute did not authorize the President to establish the agency; second, that
the statute was void for improper delegation, unapportioned direct tax, deprivation of jury trial and violation of due process. The Court decided the first issue,
saying, apropos of exhaustion, that if the President were without authority to
set up a tribunal there would be no "properly authorized administrative procedure for .. . [the plaintiff] to exhaust ... *ssBut the refusal to consider
the remaining issues was rested by the court on failure to exhaust. Professor
Davis had said that this is "a glaring example" of "contradictory statements"
and a "lack of concern for clarifying a legal principle."" 9 Yet at another point
he is willing to suggest a coherent and persuasive reason at least for the way
the case was decided. "[T]he court thought it practically desirable to settle
the doubts about validity of the wage stabilization program . ..and ... did
56. If, however, the postponement would threaten irreparable injury, exhaustion
would not be required. The Court's opinion deals elaborately and interestingly with the
claim that irreparable injury would not result. "Mere doubt" concerning adequacy will
not suffice and the statutory remedy must be followed "though it be neither so expeditious
or convenient . . .provided exhaustion will not certainly or probably result in the loss or
destruction of substantive rights." The very fact that Congress has provided an explicit
remedy is a factor in determining whether "equity" should give immediate relief.
57.

347 U.S. 535 (1954).

58. Id. at 540.
59. 1 Davis, Treatise vii (1958).
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not feel inclined to bother with the somewhat implausible arguments asserting
unconstitutionality. '60 The Court's own rationalization is not sufficiently articulated. As Professor Davis says, every attack on the validity of an administrative procedure logically implies that there is no properly authorized procedure to exhaust. But if we underscore the Court's language to read that
there would be no properly authorized procedure we can understand its position
as a distinction of degree. The issue which the Court chose to decide went
to the legal existence of any procedure whatever, that is to say, whether
to use the Court's language, "the administrative enforcement of the 1950
wage stabilization program has been validly authorized."'" Two circuit courts
have given different answers to a question somewhat akin to that in Allen.
In each the plaintiff asserted that hearings under the statute in question
were governed by sections 5, 7 and 8 of the Administrative Procedure
Act and that accordingly the hearing must be held by a trial examiner
qualified under section 11 of the Administrative Procedure Act: plaintiff
02
was thus asserting that the agency tribunal was not a duly qualified one.
The issue was one which did not turn on the facts of the specific case or
on the exercise of discretion. I would agree with that court which decided that
exhaustion was not required 6 3 A similar ruling is that in Amos Treat & Co. v.
SEC64 in which a litigant was permitted (in a proceeding to enjoin a hearing)
to raise the question that a newly appointed member of the Commission was
disqualified under the APA because of his prior staff connection with the
prosecution of the case. This ruling should not, however, be extended to a
claim of disqualification based on personal prejudice or bias at least where
such a claim depends on the decision of factual issues. To allow hearings to be
held up by a judicial trial of such allegations would open a ready and easily
abused route to delay:65
60. 3 Davis, op. cit. supra 79.
61. 347 U.S. at 541. Cf. cases where for one reason or another, e.g., failure to give
notice or hold a hearing, the action taken is without legal consequence, Skinner & Eddy
Corp. v. United States, 249 U.S. 557 (1919); State ex rel. Gordon Memorial Hospital v.
West Virginia State Board of Examiners, 136 W. Va. 88, 66 S.E.2d 1 (1951) or by reason of
the lapse of time, no proceeding can validly be brought. Colonial House Inc. v. Connecticut
State Board of Labor Relations, 176 A.2d 381 (1961). See footnotes 8, 9, 10 supra. In Reed
v. Franke, 297 F.2d 17 (4th Cir. 1961) suit was entertained to determine the overall
validity of the available procedure though without specific reference to exhaustion.
62. But in United States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33 (1952) discussed below it was held that though the tribunal was defective the defect was not "jurisdictional" in the sense that one who failed to object could later secure a judicial reversal.
63. Yanish v. Wixon, 81 F. Supp. 499 (N.D. Cal. 1948) affirmed on exhaustion issue,
sub nom., Yanish v. Barber, 181 F.2d 492 (9th Cir. 1950); contra: Riss & Co. v. ICC, 179
F.2d 810 (D.C. Cir. 1950) later reversed after hearing on the very issue sought to be raised
in the earlier suit. Riss & Co. v. United States, 341 U.S. 907 (1951) (per curiarn).
64. 306 F.2d 260 (D.C. Cir. 1962). Criticized in 76 Harv. L. Rev. 831.
65. Objections going to the personal attitude of the tribunal will not be heard prior
to a final determination. Ritholz v. Ammon, 240 Wis. 578, 4 N.W.2d 173 (1942) (charge of
conspiracy between agency and local optometrists against out-of-state optometrists) ; United
Ins. Co. v. Maloney, 127 Cal.App.2d 155, 273 P.2d 579 (1954) (alleged intention to discriminate); cf. Reed v. Richardson, 2 Misc.2d 89, 206 N.Y.S.2d 53 (Sup. Ct. 1960) (apparently holding that bias is not disqualifying unless it improperly affects the final result).
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The decision in Parker v. Lester66 could be taken as a bold extension of
the Allen exception. Here the Court without requiring exhaustion enjoined the
Port Security Program on the ground that the lack of confrontation denied
due process. This case comes close to the questions which in Allen the Court
would not decide. The holding does not involve the existence vel non of a qualified agency: it does on the other hand raise a fundamental question of law
cutting sharply to the heart of the whole procedural regulation. In terms of
federal law it must be counted a borderline case; in my view it moves in the
7
right direction. Perhaps expressive of the same attitude are some recent casese
discussed below which hold that Negroes protesting against school segregation
need not first resort to the placement procedure which in view of the announced
' 68
official policy would have been "futile.
MAJOR PROCEDURAL RULINGS. Rulings on evidence are not normally
reviewable until the conclusion of the hearing. There are exceptions. The most
obvious is the refusal to grant confidential treatment to evidence in the agency's
possession. 0 If the claimant is entitled by law to such confidence, review must
precede the threatened exposure. But ordinarily the alleged improper reception
of evidence is not independently reviewable. 70 Nor ordinarily will the jurisdiction of an agency to undertake an investigation or the conduct of the investigation be reviewable as such; 7 1 but if the publicity will be extremely harmful, a
well-founded claim of lack of jurisdiction, particularly if it requires no factual
In the intricate case of Long Beach Fed. Say. & Loan Ass'n v. Federal Home Loan
Bank Bd., 189 F. Supp. 589 (S.D. Cal. 1960) the question of the early review of alleged
bias arose in connection with a proceeding to enforce subpoenas. The Court appeared to
hold that it would not enforce unless and until the Agency ruled on the claim of bias, but
that it would not itself adjudicate the claim of bias.
66. 227 F.2d 708 (9th Cir. 1955). But cf. Beard v. Stahr, 370 U.S. 41 (1962) (very
similar objections taken to tribunal, which, however, had already acted: majority of Court
refuses to pass on objections until Secretary of War has exercised his discretion whether to
accept tribunal's decision.) See also Reed v. Franke, supra note 61.
67. School Board v. Allen, 240 F.2d 59 (4th Cir. 1956) cert. denied 353 U.S. 910
(1957) ; School Board v. Atkins, 246 F.2d 325 (4th Cir. 1957) cert. denied 355 U.S. 855

(1957).
68. The concept of "futility" is discussed below.
69. Utah Fuel Co. v. National Bituminous Coal Comm'n, 306 U.S. 56 (1939). Whether
reviewable as an "order" by the statutory review court or only by bill in equity is a
collateral question. Not an order: Mallory Coal Co. v. National Bituminous Coal Comm'n,
99 F.2d 399 (D.C. Cir. 1938) distinguishing earlier decision in American Sumatra Tobacco
Corp. v. SEC, 93 F.2d 236 (D.C. Cir. 1937) in which claim for confidential treatment was a
separate proceeding without any further action in usual course. Utah Fuel was in equity.
70. The curious case of Robertson v. Chambers, 341 U.S. 37 (1951) is exceptional.
The applicant, a soldier, the object of a proceeding for medical discharge, protested the
receipt of certain evidence as contrary to statute. Discharges of this sort are subject to final
Presidential action and made non-reviewable by statute. The Court of Appeals entertained
a mandamus to exclude the evidence. In overruling the objection that the hearing was not
complete it observed that once the discharge was complete it could not review. The Court
did not believe that statutory exclusion of review of the final decision necessarily excluded
review of procedural violations. See, 3 Davis, Treatise 84 dubitante. The Supreme Court
decided against the plaintiff on the merits without adverting to the jurisdictional question.
71. FPC v. Metropolitan Edison Co., 304 U.S. 384 (1938); Stardust, Inc. v. SEC,
225 F.2d 255 (9th Cir. 1955); cf. Claire Furnace v. FTC, 274 U.S. 160 (1927). Also relevant
is SEC v. Otis & Co., 338 U.S. 843 (1949) rev'd per curiam, 176 F.2d 34 (D.C. Cir. 1949)
(rejection of claim of res judicatanot immediately reviewable).
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determination, should be judicially entertained.72 Furthermore to the general
rule against review of evidentiary actions there is a highly significant qualification. Our agencies must seek judicial aid to enforce a subpoena. At this point, a
court will adjudicate a claimed absence of jurisdiction 73 or may modify an
unnecessarily onerous subpoena duces tecum.74 As this procedure duly attests,
testimonial compulsion is in itself a form of official action which we are concerned to limit. On the other hand, a refusal to make available or receive evi75
dence is not usually reviewable until the hearing is complete.
There are a number of borderline cases involving a medley of interlocutory
rulings on procedural rights. They are borderline in the sense that though
exhaustion would not work a strict forfeiture of the right, the denial of relief
may have rather drastic and incalculable effects. Such is the refusal to allow
an intervention which in Sykes v. Jenny Wren Co. 7 0 was held by a closely
divided court not reviewable. The intervention there was in opposition to a
demand for a license. Denial of intervention could only be reviewed, said the
Court, if the agency finally granted the license. The dissenters argued that the
statutory remedy was inadequate because review would be on a record made
without plaintiff's participation. There would seem to be no warrant for this
72. So held in Pierne v. Valentine, 291 N.Y. 333, 52 N.E.2d 890 (1943) (proposed
hearing of charges of misconduct by tribunal lacking jurisdiction is irreparable injury).
73. Pope & Talbot v. Smith, 216 Ore. 605, 620, 340 P.2d 960, 968 (1959). APA § 6(c).
However, judicial review at this point-at least under the federal decisions--will reach
only patent excess of power. Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186
(1946); FTC v. Crafts, 355 U.S. 9 (1957), reversing per curiam, 244 F.2d 882 (9th Cir. 1957) ;
Hill v. Brisbane, 66 CalApp.2d 15, 151 P.2d 578 (1944); but cf. Board of Rev. v. Williams,
195 Miss. 618, 15 So.2d 48 (1943).
74. Bank of America Nat. Trust & Savings Ass'n v. Douglas, 105 F.2d 100 (D.C.
Cir. 1939); Annenberg v. Roberts, 333 Pa. 203, 2 A.2d 612 (1938); FCC v. Cohn, 154
F. Supp. 899 (S.D.N.Y. 1957) (protection of confidential matter) cf. Flotill Products, Inc. v.
FTC, 278 F.2d 850 (9th Cir. 1960) holding that since proceeding to enforce subpoena is
"an independent cause of action" court may frame an enforcing order in its own terms.
But cf. CAB v. Hermann, 353 U.S. 322 (1956); reversing per curiarn 237 F.2d 359 (9th Cir.
1956). Note, 69 Yale LJ. 131 (1959).
75. Texaco Inc. v. FTC, 301 F.2d 662 (5th Cir. 1962) refusal to grant to litigant a
subpoena duces tecum not reviewable until hearing complete. McFadden Publications, Inc.
v. FTC, 37 F.2d 822 (D.C. Cir. 1930). In United States ex rel. Kansas City So. Ry. v. ICC,
252 U.S. 178 (1920) the Court enforced by mandamus a statutory duty to receive evidence
in a valuation proceeding. No mention, in these pre-Bethlehem days, was made of exhaustion.
A later decision, United States v. Los Angeles & Salt Lake R.R., 273 U.S. 299 (1927) held
that the valuation even when complete was not reviewable unless and until it served as a
basis in a rate case. Thus it made good sense to allow early review of a fundamental
procedural right. The case is somewhat comparable to Robertson v. Chambers, 341 U.S.
37 (1951) discussed in note 70 above. In Long Beach Fed. Say. & Loan Ass'n v. Federal
Home Loan Bank Bd., 189 F. Supp. 589 (S.D. Cal. 1960) the court dealt with a statute which
provided that the Board should issue subpoenas at the request of any interested party
and that such party could apply to a district court for enforcement. The judge also
quotes APA § 6(c) providing a similar right to the issuance of subpoenas but the drafting
does not make it clear whether the private party is entitled to immediate enforcement.
Perhaps the argument that the APA was intended to put the private litigant on a parity
with the agency in procuring subpoenas should be taken to mean that a private party is
entitled to immediate enforcement.
76. 78 F.2d 729 (D.C. Cir. 1935) (3-to-2 decision). In cases where an agency is
prepared to grant a license without hearing, as the FCC may do, a refusal to permit
intervention to oppose the grant will conclude the proceeding and so be a final order.
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assumption. If the plaintiff's allegations support a right to intervene he will
perforce be entitled to a trial of any disputed facts. However, he may suffer
injury if the grant of the license is not stayed on appeal; and there is a considerable risk that once the agency has acted in favor of a license application
it will be inclined on a second hearing to defend its decision. There is therefore much to be said for immediate review. But it should be permitted only if
the right to intervene is fairly clear; otherwise an agency rather than be harassed
by appeals will be forced to allow doubtful intervention with the concommitant
complication and clutter of the hearing.
A somewhat baffling and obscure chapter on exhaustion concerns orders
refusing to hear together potentially conflicting license applications. The socalled comparative hearing grew up as a consequence of the Supreme Court's
decision in the well-known Ashbacker case. 77 A comparative hearing is one
which canvasses the relative merits of two or more applicants for a license only
one of which applications can be or might be granted. The Communications Act
permits the FCC to grant but not to deny a broadcasting application without
hearing. Ashbacker concerned competing applications to operate on the same
frequency. The Commission granted one without hearing and set the other
for hearing. A majority held that as "a practical matter" this "substantially
nullified" the statutory right of hearing. The FCC now consolidates into a
single proceeding mutually exclusive applications. Though the government
argued that Ashbacker could not appeal until and unless its own application
was dismissed after hearing, neither majority nor minority chose to deal with
this contention. And it seems never to have been made a requirement of review
of the refusal of comparative treatment that appellant have exhausted his
administrative remedy.
The Ashbacker doctrine has been extended to competing applications for
air routes. I speak of it as an extension since more than one company can and
usually does fly the same route. But because it may not be economically sound
to have more than one (or a limited number of licensees) flying a given route,
Aslibacker has been held applicable. Now, as in Aslbacker if a competitor is
granted a route before another applicant is heard, the other applicant can
forthwith appeal the denial of comparative treatment. But can he appeal from
the mere procedural order refusing to consolidate his application, i.e., before
the hearing and grant of his opponent's application? To understand the true
dimensions of this question it is necessary to have in mind the peculiar ramifying character of route license cases. They are of great variety running from a
limited point-to-point application on the one hand to one or more applications
involving substantial portions of the air-route network on the other. An application may-depending on its disposition-have competitive impact on a
number of others. "[T] o undertake to hear in a single hearing all those claiming exclusivity for a part or all of their applications because of some possible
77. Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).
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Further,
duplication would be virtually an unending administrative task ....
each application consolidated would be likely to beget still further Ashbacker
claims because the different route systems of the various applicants would
permit different combinations of service." '78 The courts are not unaware of
these complexities. "Despite Ashbacker it seems to us that the Board must
have a measure of discretion in placing limits to the extent of a given proceeding." 79 And a court has held that it will not intervene unless the Board's action
finally deprives the applicant of a right. 80 This would appear to mean that
review would not be allowed until the competitor's application has been granted.
However, in one case the Board had adopted a regulation for deciding Ashbacker
problems which in the Court's opinion did not satisfy the Ashbacker requirement. Here the Court, before any hearing had been had, intervened 8 l and laid
down a procedure which at least in the Board's opinion 82 would unduly complicate its hearings; and a later case has in it a suggestion that the "reasonableness" of an order refusing to consolidate can be reviewed. 83 One may question
these early procedural interventions. The application of Ashbacker to air route
cases is confusing and the equities marginal. A refusal to allow consolidation
may effect the applicant's later expansion but it does not as in telecommunications exclude operation vel non. Regulation is continuing and adjustments can
be made in the light of performance. This would argue for very wide agency
discretion. The CAB 84 has expressed its belief that orders refusing simultaneous
consideration should not be subject to interlocutory review. It has been argued,
however, that review after grant of a competing license is likely to be empty
since if rehearing is ordered the agency is under compulsion to confirm its
earlier ruling. An ingenious compromise has been suggested. 8, Outright refusal
of comparative treatment would be immediately reviewable; but review would
be postponed (a) unless the applicant is refused participation in a proceeding
on the issue of exclusivity or (b) the claim has not been definitively adjudicated
by the Board within three months after issuance of the initial decision in the
proceeding with which consolidation has been sought. This would enable the
Board to proceed to initial decision without consolidation and to have developed
a record which makes judicial review of the issue of exclusivity less speculative.
"FUTILITY." HEREIN Or REHEARING AND ADMINISTRATIVE APPEALS.

On

occasion courts, even the federal courts, do not require exhaustion when it
78. Current CAB cases CCH Eastern Air Lines Docket No. 3292, fI 21,931 p. 14,590
g 21, 931.01, 14, 593.
(on remand of Delta Air Lines v. CAB, 228 F.2d 17 (P.C. 1955) ....
79. Eastern Air Lines v. CAB, 243 F.2d 607, 609 (D.C. Cir. 1957).
80. Western Air Lines v. CAB, 184 F.2d 545 (9th Cir. 1950). Accord: United Air
Lines v. 'CAB, 228 F.2d 13 (D.C. Cir. 1955).
81. Delta Air Lines v. CAB, 228 F.2d 17 (D.C. Cir. 1955).
82. It expressed its concern on the remand of Delta, note 78 supra.
83. Eastern Air Lines v. CAB, 243 F.2d 607 (D.C. Cir. 1957).
84. The Board has expressed its belief that consolidation orders should not be subject
to interlocutory appeal. Ann. Rep. (1960) 12. Bills to that effect were introduced. S.962 H.R.
7302 87th Cong. 1st Sess. (1961).
85. Jones, Licensing of Domestic Air Transportation (by the Civil Aeronautics
Board) 136-138 (1962). This recommendation was not accepted by the Conference.
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would be "futile," i.e., where it is fairly clear that the claim would be rejected.
This idea serves no doubt to explain the rule that unless statute or regulation
requires it, petition for rehearing is not a condition of review. The law relating
to rehearings and administrative appeals is, however, somewhat confused. Two
Supreme Court decisions govern rehearing. They establish the basic rule (and
involve at the same time a rather controversial application of it) that given a
"final" action, petition for rehearing is not a requirement of exhaustion unless
the statute or regulations make it so. Fundamentally this rule is based on the
notion that there has already been adequate administrative consideration and
the further step of rehearing will usually be futile and time consuming.8 6 The
first of the two cases is A bilene.87 This involved an ICC order made by Division
4, a body of four Commission members. The statute provided that the order of
a Division has "the same force and effect . . . as if made . . . by the Commission, subject to rehearing by the Commission" (rehearing was discretionary
with the Commission). The Government moved to dismiss on the ground that
the plaintiff had not sought a rehearing. The motion was denied. In the words
of Mr. Justice Brandeis rehearing would have been "highly appropriate." Most
of the objections on which the appeal was based do not appear to have been
raised before the Division. If they had, the alleged errors might have been
corrected by action of that body or by the full commission. "The order involved
also a far-reaching question of administrative power and policy which . . .
had never been passed on by the full Commission . . . . 88 Nevertheless because the statute made the order final and immediately "operative" the court
had "jurisdiction." Whether to proceed, concluded the Court, was within the
discretion of the trial court (though it does not appear from the report that the
lower court's denial of the motion was grounded on an exercise of discretion).89
The lower court's action was affirmed, and the order held invalid on a procedural ground" which, first appearing as it did in the final action of the Division,
was never urged before either the Division or the Commission. 91
The authority of Abilene was recognized by the Court's decision in Levers
v. Anderson.92 This concerned a tax ruling by the District Supervisor. The
86. Contra: Alexander v. State Personnel Bd., 22 Cal.2d 198, 137 P.2d 433 (1943),
a most unfortunate and unnecessary decision. It involved a job dismissal. The statute did
not provide for review so that perforce it did not speak of a need for rehearing. But the
Court replied that the common law rule of exhaustion made it an absolute condition.
87. United States v. Abilene & So. R.R., 265 U.S. 274 (1924) (opinion by Brandeis, J.).
Note that an order granting rehearing is not reviewable. FPC v. Metropolitan Edison
Co., 304 U.S. 375 (1938).
88. United States v. Abilene & So. R.R., supra note 87, at 282.
89. 288 Fed. 102 (D. Kan. 1923). The lower court contents itself with stating that
"the plaintiffs were entitled to take the order as final for the purpose of this proceeding."
288 Fed. at 115.
90. The Division took judicial notice of extra-record evidence.
91. But cf. Red River Broadcasting Co. v. FCC, 98 F.2d 282 (D.C. Cir. 1928) where
one not a party to the original proceeding sought review without petitioning for rehearing.
The Court was prepared to put dismissal on jurisdictional grounds but noted further that
"no situation appears in the present case which calls for the exercise of . . . discretion."

92. 326 U.S. 219 (1945).
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regulations provided that the taxpayer "may file an application with the Commissioner or district supervisor for reconsideration." This led a court of appeals
to believe that exhaustion required a petition for reconsideration. But the
Supreme Court reversed. The Government had argued that as a matter of
practice the regulation required the Supervisor to reconsider and to hear oral
argument. But the Court insisted that since the regulation 8 read "may" and
not "must" there was no such assurance of a substantial reconsideration as to
make a request for it a requisite of review.
The Court, however, in Levers somewhat qualified the effect of its decision
by the following ambiguous and unsatisfactory statement. "Of course we recognize that in a particular administrative pattern new opportunities to challenge
afforded by the motion for rehearing may subject an order to such critical
review as to reduce it to the level of a 'mere preliminary or procedural' status,
thereby divesting it of these qualities of administrative finality essential to
invocation of judicial review. ' 4 Is the emphasis here on the likelihood of
"critical review" or the formal characteristic of "finality"? In Abilene Brandeis
suggests the high probability of critical review if rehearing were asked for and
given, but decided that since the order was "final" the Court had jurisdiction
subject, however, to its discretion. 95 It is, indeed, just at this point where an
appeal is available but the order is termed "final" that the present situation is
confused. Where the statute or regulation specifically requires further process
as a condition of "finality" there is no problem. 96 If, however, an action is stated
to be "final" or if nothing is stated as to "finality" and if there is an available
appeal must it be asked for? Following the implication of Justice Black's statement in the Levers case, the answer might depend on the character of the
review, i.e., whether it would seem to be pro forma or of a systematically
93. The regulation made it clear that appeal to the Commissioner was not "required."
It had amended an earlier regulation providing for appeal to the Commissioner and
suspension of the order pending appeal. It had been held that exhaustion required the
taking of this appeal. Peoria Braumeister v. Yellowley, 123 F.2d 637 (7th Cir. 1941);
Leebern v. United States, 124 F.2d 505 (5th Cir. 1941).
94. Levers v. Anderson, supra note 92, at 222.
95. In Levers v. Anderson the Court is most curiously cautious as to whether the lower
court had discretion. The question was not raised says the Court and so will not be answered,
this despite the fact that the lower court is being reversed and the case is being returned
to it!
96. Cf. Beard v. Stahr, 370 U.S. 41 (1962) involving a dishonorable discharge. Under
the statute the actions of a board of inquiry and a board of review take the form of
a "recommendation" to the Secretary of the Army. The majority held that review of the
fairness of the procedure of these boards must await the Secretary's action. Douglas and
Black, JJ. dissenting emphasized the irreparable, defamatory character of the proceeding.
But since the boards had already acted, there was little possibility of avoiding this damage.
For a standard case of non-finality see Haubner v. Ribicoff, 207 F. Supp. 430 (E.D. Ky.
1962).

Compare the cases cited in note 93 supra holding that where the agency provides for
suspension of an order pending administrative appeal, the appeal must be taken.
In Oklahoma Public Welfare Comm'n v. State ex rel. Thompson, 187 Okla. 654, 105
P.2d 547, 130 A.L.R. 873 (1940) where exhaustion was required the statute provided (a)
that a defeated applicant before a County Board "may" appeal to the State Public Welfare
Commission and (b) the Commission "shall" give the applicant a "fair hearing."

348

EXHAUSTION OF REMEDIES

critical character. The confusion in which the question might be thought to
rest is illustrated by Ogden v. Zuckert. 7 Ogden, an Air Force officer, was permanently relieved for disability after action by a Medical Board and a Board of
Review. He did not, however, appeal to a further Board for Correction of Military Records. The majority by Judge Fahy held that resort to that Board was
within the discretion of the court and remanded for the exercise of such discretion. He noted that in applying limitation statutes the Court of Claims had
held that the time ran from the date of decision by the Board of Review. Judge
Burger, dissenting, distinguished the rehearing cases on the ground that the
Board of Corrections was different from the Board of Review, and would, therefore, bring a new judgment to the matter.
The more controversial applications of a so-called "futility" concept are
those in which there has as yet been no administrative action in the case. Such
is Waite v. Macy98 coming from the less doctrinaire pre-Betkleken era. Tea
importers brought a bill of equity against the Board of Tea Appeals, the members of which were appointed by the Secretary of the Treasury. They alleged
that because their tea contained artificial coloring matter, the defendants would
exclude it (improperly) as "impure." The Secretary had issued a regulation
to that effect. "It is said that the appellants are independent of the Secretary
and that it is presumed that they will decide according to law .

. .

. But if

the avoidance of a direct statement as to their intent did not of itself warrant
a presumption that they would obey orders, the admissions of their counsel
were enough to make their intent to do so plain." 99 In a more recent case,
Koepke v. Fmitecchio00° the administrator had announced an "interpretation"
which he had later "embodied . . . in a regulation." "In such circumstances an
attempt to secure relief by resort to the so-called administrative remedies would
clearly have been futile and equity [the action was for a declaratory judgment
and injunction] does not require the doing of a useless thing."''1 This reasoning
could be carried to a point which would undermine the exhaustion rule. It
could be argued that at least in those cases in which an agency is the moving
party, e.g., complaint of unfair labor or trade practice, the agency has made
its position clear. To be sure if in such a case (as in any other) it clearly
appears that there are no significant questions of fact or discretion a court
should, in my opinion, have the power in appropriate cases to intervene. But
that is not the federal position. Yet where, as in Waite and Keopke the issue
is the validity of a "regulation," or an "interpretation" in the form of a regulation, even the federal courts may feel that exhaustion imposes an exercise in
97. 298 F.2d 312 (D.C. Cir. 1961). Accord: Friedman v. United States, 310 F.2d
381 (Ct. Cl. 1962).
98.

246 U.S. 606 (1918).

99. Id. at 609 (per Holmes J.).
100. 177 F.2d 125 (9th Cir. 1949).
101.

Id. at 128.
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"futility."'10

2

Prior agency decisions, 03 informal "policies,"' 04

oral "direc-

105

however, do not excuse failure to exhaust. The Court of Appeals for
tives,"'
the Fourth Circuit has deviated dramatically from this rule in cases of school
desegregation. "[I]n view of the announced policy of the respective school
boards any such application to a school other than a segregated school maintained for Colored people would have been futile .... "10 This-as was true
of United Fuel Gas discussed above-is probably more an aspect of statefederal conflict than of the relation between court and agency.

Loss oF RIGHT To APPEAL OR TO DEFEND BY FAILURE TO SEEK ADMINISTRATVE RELIEF OR To RAISE QUESTION. The usual exhaustion case is
one where review is sought prematurely. To deny review is simply to require
the plaintiff further to pursue the administrative process or to await its conclusion. Considerations of administrative efficiency are at stake. But if the administrative remedy is no longer available to him, a person if exhaustion is
invoked suffers a loss of right or defense. He may be a plaintiff seeking affirmative relief or a defendant against whom enforcement is sought. In either case the
exhaustion requirement may raise a serious hardship be it loss of license, imposition of an assessment, or of a penalty or even imprisonment. It is above all
in criminal cases, where failure to exhaust has been held to forfeit a defense,
that protest has been strongest.
Justices Rutledge and Murphy were of the opinion that to invoke the
criminal process for violation of a regulation or order without permitting the
defendant to test its validity was not only a violation of Fifth and Sixth
Amendment rights but an "unwarranted abridgement of the judicial power in
the criminal process .... ,"17 The case involved not only a failure to exhaust
administrative remedies but-as is so often the case-to pursue the very precisely defined judicial remedies which were closely geared to the administrative
procedure. The statute provided that protest must be made to the Administration within sixty days of the issuance of a regulation except as to protests
"solely on grounds arising after the expiration of such sixty days" as to which
there was no time limit. The denial of protest was exclusively reviewable by
the Emergency Court of Appeals. Thus the intention to exclude the issue of
validity at the enforcement stage was clear. The Court after assuring itself
that this remedy was adequate held the procedure constitutional. 08 The ade102. Indeed since Frozen Food this may be the standard federal position. See my
article on "Ripeness." (To be printed in Michigan Law Review in 1963.)
103. Abelleira v. Dist. Ct. App., 17 Cal.2d 280, 109 P.2d 942 (1940).
104. Cf. remarks of Jackson, J. in United States v. LA. Tucker Truck Lines, Inc., 344
U.S. 33 at 37 (1952) where concerning the related question of the requirement of taking an
exception, he asserts the value of repetition which may lead to a change of policy. The case
is discussed below.
105. Bank of Lyons v. County of Cook, 13 Iil.2d 493, 150 N.E.2d 97 (1958).
106. State Board of City of Charlottesville v. Allen, 240 F.2d 59, 63-64 (4th Cir.
1956) cert. denied, 355 U.S. 855 (1957). Applying the usual rule: Shepard v. Board of
Educ., 207 F. Supp. 341 (N.J. 1962).
107. Yakus v. United States, 321 U.S. 414, 484 (1944).
108. The court, however, reserved cases where (a) the regulation is "unconstitutional
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quacy of the remedy was perhaps in some cases at least doubtful. The regulation in question was a general one setting maximum prices for the wholesaling
of certain cuts of meat. These prices assumed a certain level of cattle prices
which the wholesaler would pay. But cattle prices were not controlled. These
cattle prices rose to the point where the margin of a certain class of wholesalers
(the small, non-slaughtering wholesalers) was more or less wiped out. It later
became apparent that the regulation as applied to them would have been held
invalid.10 9 Did that invalidity rest "solely on a ground arising" after the issuance of the regulation, to wit the increase in cattle prices, or was the defect
inherent in the regulation itself so as to limit protest to the first sixty days?
The answer is crucial since many small wholesalers would have been unaware
of the defect until its impact was felt. In retrospect one can say that the more
liberal provision would have been applicable, so that the remedy was adequate
and indeed would seem to have been available at the time of the prosecution.
But the majority seem to have proceeded on the possibility that the sixty-day
limitation was applicable,110 and on that assumption it is difficult to agree with
the Court that the remedy was realistically adequate. In upholding this drastic
procedure, the Court relied heavily on the need to control inflation in time of
war. Congress, however, apparently much influenced by Rutledge's eloquent
dissent, somewhat relaxed the procedure. It removed all limit on the time to
protest and authorized the enforcement court to refer a question of validity
to the Emergency Court of Appeals if it found a "reasonable and substantial"
excuse for the failure to pursue the protest procedure."1 '
The other most extreme case of loss of a claimed defense was decided in
the same term as Yakus and is also a war case. In Falbo v. United States" 2 it
was held in a prosecution for failing to obey a draft board that the defendant
who claimed exemption as a minister could not assert the invalidity of the
order refusing to classify him as such. -This statute provided a sequence of
administrative steps leading finally to induction. At any of these points the
individual might secure favorable administrative action; thus even though
refused exemption by his draft board, he might be rejected at the induction
center as physically unfit. The statute stated that the action of the draft authorities was "final." It made no provision for judicial review. 1" 3 Since the
on its face" (b) where the defendant is "diligently seeking determination of the validity
by the statutory procedure." Judge Magruder below was of the opinion that invalidity
was irrelevant: until set aside by the regular process, violation was a crime, 137 F.2d 850
(1st. Cir. 1943).
109. Hyman and Nathanson, Judicial Review of Price Control: The Battle of the
Meat Regulations, 42 fll. L. Rev. 584, 623 (1947). I have relied on this article for the description of the case.
110. 321 U.S. at 435.
111. 58 Stat. 638-9 (1944).
112. 320 U.S. 549 (1944).
113. Estep v. United States, 327 U.S. 114 (1946) established a method of review.
The Court held that if the draftee went through allthe steps up to the point of presenting
himself for induction and at that time again raised his claim for exemption, he might in a
prosecution for refusing to be inducted defend on the ground that the draft board's order
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statute did not provide for review, it contained no statements making exhaustion a condition of review. Nevertheless the Court held that having failed to
report for induction, the defendant could not defend on the ground that the
order to report was invalid.1 1 4 It is to be noted that reporting for induction is
not a remedy in the sense of an additional opportunity to press the claim for
exemption. It is a "remedy" only in the sense that if one is rejected for physical
inability his claim is mooted. Dissenting, Mr. Justice Murphy made the point
that the rules of exhaustion "are based upon the unnecessary inconvenience
which the administrative agency would suffer if its proceedings were interrupted
by premature judicial intervention." 5 But since the administrative process has
already come to a final ending, the reason for applying such rules no longer
exists."" 6 Justice Murphy is surely correct in his point that the inconveniences
of prematurity cannot be argued against allowing a defense to a criminal action.
There are, of course, other reasons for exhaustion. There is the value of obtaining the exercise of discretion in cases where the issue admits of discretion. There
is the possible dislocation of the administrative scheme if it is deliberately and
persistently flouted; in Ruzicka the court stated: "[T] he success of this scheme
revolves around a 'producers' fund which is solvent .

. .

. Failure by handlers

to meet their obligations promptly would threaten the whole scheme."11
' 7 It
was this latter consideration which played a part in the conscientious objector
cases. Falbo has been held inapplicable-particularly when we were no longer
was without "jurisdiction." Falbo was distinguished on the ground that there the defendant
had not reported for induction.
114. In United States v. Balogh, 157 F.2d 939 (2d Cir. 1947) a draft order was held
invalid. The Supreme Court reversed per curiam, 329 U.S. 692 (1947) citing Falbo, which
had been decided after the Circuit Court's decision and on remand the conviction was
sustained. 160 F.2d 999 (2d Cir. 1947).
115. In the leading case of United States v. Ruzicka, 329 U.S. 287 (1946) a suit by
the United States for payments owing to a milk marketing fund it was held that
absent exhaustion the amount claimed to be owing could not be controverted. After the
filing of the suit, defendant did seek administrative relief which was pending. Tile upshot
was that he must suffer judgment and later secure a refund if he prevailed before the
Administrator. The defendant had filed a motion for stay in the district court until the
administrative proceeding was concluded but withdrew it before appeal. The language of
the statute seems to forbid a stay but the Court pointed out that it would not pass on
whether it had "inherent power" to stay. Such a stay was granted in United States v.
Guimond Farms, Inc., 203 F. Supp. 471 (D. Mass. 1962); contra: United States v.
Yadkin Valley Dairy Cooperative, Inc., 209 F. Supp. 634 (N.C. 1962) and cf. Willow Farms
Dairy v. Benson, 181 F. Supp. 802 (D. Md. 1960).
With Mr. Justice Murphy's statement compare the statement of Prettyman, J. in Cole
v. Young, 226 F.2d 337, 339 (D.C. Cir. 1955). "While Cole failed to pursue the administrative remedy offered him-he affirmatively rejected it-nevertheless the administrative
process was exhausted and a final administrative decision was reached and rendered. This
is the nub of the rule that the administrative remedy must be exhausted." The Supreme
Court, 351 U.S. 536 (1956), did not advert to the exhaustion question. In a later case in
which Prettyman also sat, National Council of Am. Soy. Friendship, Inc. v. Brownell, 243
F.2d 222 (D.C. Cir. 1957) the Cole case is explained on the ground that a later attempt by
Cole to seek an administrative appeal was rejected. In Curtis v. Schaffer, 137 F. Supp. 683
(S.D.N.Y. 1955), the Court said that the doctrine of exhaustion requires pursuing the
remedies to their appropriate conclusion.
116. 320 U.S. at 558.
117. 329 U.S. at 293.
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at war-when there has not been a "deliberate and intentional rejection of the
administrative review" but rather an excusable failure, 118 or when the defendant
"was amply justified .. . in feeling that nothing further could be accomplished
by exhaustion . .

.

119

Yakus has since been explained by Judge Magruder' 20 on the ground that
there the statute made the jurisdiction of the Emergency Court of Appeals
exclusive. In Judge Magruder's view exhaustion had its origin in a discretionary
rule adopted by courts of equity which denied relief to a petitioner if administrative relief was available, and is without application to a defendant resisting
liability whether civil or criminal. Accordingly the defense of invalidity is
available regardless of exhaustion unless the court has been denied jurisdiction.121 This, however, reckons without Falba. There the statute since it had no
provisions concerning review perforce contained no exclusivity provision; yet
exhaustion was required. Thus, Judge Magruder's proposition though in my
opinion generally sound must be taken with some qualification. When the use
of the administrative procedure and/or the statutory review procedure (even
though not explicitly exclusive) is thought to be necessary to effective administration, the defendant in the enforcing action should at least be required to
excuse his failure. 22 In any case, he cannot assert a defense the establishment
of which requires the exercise of administrative discretion. 12 3
The courts of California have on occasion taken the position rejected by
118. Donato v. United States, 302 F.2d 468 (9th Cir. 1962).
119. Glover v. United States, 286 F.2d 84 (8th Cir. 1961) (good review of the
authorities).
120. In Smith v. United States, 199 F.2d 377 (1st Cir. 1952); followed in United
States v. McCrilis, 200 F.2d 884 (1st Cir. 1952); United States v. Harvey, 131 F. Supp.
493 (N.D. Tex. 1954) "[T]he rule that administrative relief must be exhausted . . . did
not originate in the constitution, or any statute, but came into being simply as a point of
judicial policy ... and the courts do not recognize that it must always be applied in
hidebound fashion." 131 F. Supp. at 496.
Cf. FPC v. Arizona Edison Co., 194 F.2d 679, 686 (9th Cir. 1952) ("In the absence
of an express statutory command we find no authority requiring a court of equity to enforce an administrative order invalid on its face.") (Italics added.) It is not clear from
the report whether the description of the order as "invalid on its face" is accurate. Ofie
suspects that it was the pleadings not the recitals in the order itself to which the Court
referred in its consideration of validity (the order was upheld). I suggest that by "invalid
on its face" it is meant that the pleading and record in the lawsuit establish the facts
relevant to the tendered issue of validity.
The Smith case also involved a ruling that failure to follow an available method of
direct statutory review did not exclude defense of invalidity on enforcement. Contra: United
States v. Bodine Produce Co., 206 F. Supp. 201 (D. Ariz. 1962).
121. But if administrative relief is still available the court might in its discretion refer
the case.
122. In National Council of Am. Soy. Friendship, Inc. v. Brownell, 243 F.2d 222
(D.C. Cir. 1957) the plaintiff had deliberately allowed the time for administrative relief
to expire. Commonwealth v. Zeigler Dairy Co., 139 Pa. Super. 224, 11 A.2d 669 (1940)
(conviction-$25 fine-for violation of milk price regulation: cannot attack allegedly
improper rule-making procedure.) See also United States v. Sykes, 310 F.2d 417 (5th Cir.
1962) and cases cited there.
123. In Smith, Judge Magruder distinguished Dauksewicz v. United States, 194
F.2d 52 (1st Cir. 1951) (defendant can't claim as a defense relief he might have procured
from the Administrator in the exercise of discretion).
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Judge Magruder. Thus where one whose liquor license was revoked failed to
take an administrative appeal, the court 124 denying the review said that failure
was "jurisdictional and cannot be excused by the court on the ground that it
would cause unreasonable delay or hardship." One can hardly quarrel with a
rule which requires the timely taking of prescribed procedures. But where the
statute does not prescribe exhaustion-and even where it does-there seems
insufficient warrant for holding it "jurisdictional" in a sense so absolute that a
court cannot relieve for "hardship." This Court was following, however, the
spirit of the State Supreme Court which refused to review a job dismissal where
the appellant bad failed to petition for rehearing, a case the more striking in
that rehearing, in the absence of a statutory requirement, is not usually required
by the exhaustion rule.125 A line of California cases will not permit a taxpayer
to seek judicial redetermination of his tax where he has not sought administrative redetermination, 2 6 though it allows an exception where "the attempted
assessment is a nullity because the property is either tax exempt or outside the
jurisdiction."' 27 In tax cases there is a traditional emphasis on strict compliance
with procedures devised to maximize efficient enforcement. Similar in spirit and
consequence are the decisions of the Supreme Court in the renegotiation cases
which have allowed a litigant to raise issues going to the constitutionality of
the statute but have held that questions of "coverage" and amount were foreclosed 28 by failure of timely resort to the administrative process.
Closely related to the doctrine of exhaustion is the doctrine that a claim
not timely raised before the administrative agency is waived. The decision in
Abilene' 2 considered above in connection with rehearing appears to present
one rather striking qualification of the rule. In that case the fatal procedural
error-a reliance on extra-record evidence-took place after the close of the
hearing. The error could have been raised by a petition for rehearing but the
Court, though commenting on the usefulness of such a procedure, did not
require it. The rule requiring the taking of an exception as Mr. Justice Black
124. Anderson v. Department of Alcoholic Beverage Control, 159 Cal.App.2d 413,
324 P.2d 24, 25 (1958). But cf. Greenblatt v. Munro, 161 CalApp.2d 596, 326 P.2d 929
(1958) (failure to take exception excusable-the court speaking of exhaustion in terms of
discretion).
125. Alexander v. State Personnel Bd., 22 Cal.2d 198, 137 P.2d 433 (1943). The
statute since it made no provision for review perforce did not deal with rehearing as a
condition of review. But said the Court

". .

. the rule of exhaustion of administrative

remedies supplies the omission." 22 Cal.2d at 200, 137 P.2d at 434. As to rehearing see
supra.
126. In People v. Sonleiter, 185 Cal.App.2d 350, 8 Cal. Rptr. 528 (1960) it was

claimed unsuccessfully that the requirement of payment or security as a condition of relief

violated due process where there was inability to pay or put up security. Commonwealth v.
Lentz, 353 Pa. 98, 44 A.2d 291 (1945) (unemployment compensation assessment not
challenged by regular procedure cannot be attacked on enforcement suit).
127. In Security-First National Bank v. Los Angeles County, 35 Cal. 2d 319, 217 P.2d
946 (1950) this exception was held inapplicable to improper classification of property or to

discrimination.

128. Lichter v. United States, 334 U.S. 742 (1948).
129. United States v. Abilene & So. RR., 265 U.S. 274 (1924).
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pointed out in Hormel v. Helvering130 is the same rule that prevails on review
of a lower court. The Justice justifies it as essential in order that the parties
may have an opportunity to present evidence. But that does not explain waiver
in a case where no evidence is required nor does it explain why the case should
not be remanded. What does explain a refusal to remand is the additional
expense and delay put upon a party who because his opponent has failed to
raise the point has had no opportunity to avoid the expense and delay. But if
the issue is one of law which does not require a remand there is less reason for
refusing to decide it. To be sure even in such a case if the point has been timely
made, the other party might have conceded its validity and have been spared
the additional expense. If waiver is imposed for this reason, it is essentially a
penalty for having put the other party to a putatively unnecessary expense. It
would seem to follow that if it is fairly clear that the agency or other party
would not have conceded the point or if the party's failure to raise the, claim
was excusable or if the forfeiture imposed on the party would be great, the
waiver rule should not be applied. Particularly is this true where the other
party could not now by further hearing avoid the adverse impact of a decision
of the claim, i.e., the decision would finally, as well as correctly decide the case.
But if the equities are heavy enough, even a remand would be warranted. The
waiver rule said Mr. Justice Black should not be "undeviating": it should be
131
used "to promote the ends of justice, and not to defeat them."'
In Hormel v. Helvering the Government asserted a tax deficiency under
provisions of the Internal Revenue Code, the application of which was rejected
by the Board of Tax Appeal. Between that time and appeal to the Circuit
Court of Appeals, the Supreme Court announced a somewhat novel doctrine
which would support the assessment under a different section. Had the Board
upheld the assessment even on the wrong ground, the Government could have
relied on the new ground. "It is immaterial whether the commissioner proceeded
upon the wrong theory. The burden is upon the petitioner to show that the
assessment is wrong .... ,,132 In Hormel the Court allowed the Government to
secure a reversal when it was able to support the assessment on a ground not
urged before the Board. The Hormel case can be summed up by noting that it
had the following characteristics. Though not all of these characteristics should
be necessary conditions for dispensing with the taking of an exception they
suggest the kind of reasons which should lead to forgiveness. These conditions
130. 312 U.S. 552 (1941). The Court may be strict or liberal as to how precisely
the claimant must point to the alleged error. A generous, liberal decision is May Dep't Stores
Co. v. NLRB, 326 U.S. 376, 386 (1945). The court should be guided, I would say, by
the equities. Where a Commission in fact considered the issue, objection need not be taken
in so many words. Telanswerphone, Inc. v. FCC, 231 F.2d 732 (D.C. Cir. 1956).
131. Hormel v. Helvering, supra note 122, at 557. To the same effect Greenblatt v.
Munro, 161 CalApp.2d 596, 326 P.2d 929 (1958). In NLRB v. Central Mercedita, Inc.,
273 F.2d 370 (1st Cir. 1959) Court refused summary judgment saying that there may have
been a reason for failure to raise question, as indicated by the fact that respondent had
filed exception only two days later.
132. Per Brandeis, J. in Helvering v. Gowran, 302 U.S. 238, 245 (1938).
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were (a) though remand was technically necessary to give the defeated party
a chance to present evidence to meet the new theory, there was little likelihood
that he could do so, (b) liability was clear, which is to say that application of the
waiver principle would work a clear miscarriage of justice, (c) there was a
183
good excuse for failure to raise the issue below.
It is interesting to compare Hormel with United States v. L. A. Tucker
Truck Lines, Inc.13 4 The ICC granted a certificate of convenience to a trucker
over the objection of competitors. Though a hearing was held, the trial examiner was not appointed pursuant to the APA, the ICC being of the opinion that
because (as it supposed) the hearing was not required by statute, it was not
subject to the formal hearing requirements of the APA. The opponents did not,
however, take an objection to the lack of an APA hearing examiner. Subsequently the Supreme Court decided (in another case where the objection had
been taken) that the hearing was governed by the APA and that the failure to
appoint an APA examiner was reversible error.1 35 Thus in Tucker as in Horinel
a later decision made clear what was at the time obscure. There is the further
point in Tucker that had the point been raised the ICC most surely would have
rejected it, so that arguably the taking of the objection would have been
"futile." To this Mr. Justice Jackson for the majority replied: "Repetition of
the objection . ..might lead to a change of policy, or, if it did not, the Commission would at least be put on notice of the accumulating risk of wholesale
reversals .... 36 Why then did the Court insist on the waiver rule? The dissenters thought that the error was crucial. "I do not use the term 'jurisdiction,'"
says Frankfurter J., "because it is a verbal coat of too many colors." But the
requirement is one of the "unwaivable limitations upon the power of these
agencies" [is not this what we mean by "jurisdiction"?], "not something personal to a party. It is a requirement designed to assure confidence in the
administrative process .... ,,"37 To Mr. Justice Douglas the requirement of
an independent APA examiner was intended to insure fairness. The error "goes
133. Failure to raise questions as to form of order excused where case one of first
impression involving acute constitutional issues. Mass. Comm'n Against Discrimination
v. Colangelo, 182 N.E.2d 595 (Mass. 1962). Where statute limits appeal to questions raised

on rehearing unless reasonable ground for failure to do so exist it is error for reviewing court
to consider sua sponte questions not raised on rehearing. FPC v. Colorado Interstate Gas
Co., 348 U.S. 492 (1955). The lower court had said, 209 F.2d 717, 732 (10th Cir. 1954):
"It is not correct, as stated by the Commission, to say that Colorado did not object to the
exclusion of this item. It did object thereto both in the original proceeding and in its petition
for rehearing. It is true, however, that it did not place its objection on the legal ground upon
which we predicated our conclusions. But aside from that we think that in reviewing the
Commission's order we have inherent power to consider and correct manifest and substantial
error appearing in the record which leads to an unjust end result and deprives Colorado
of the opportunity of earning that which the law says is its right, namely, a fair return
on its investment." The Supreme Court seems, however, not to have agreed with the lower
court that the appellant urged the exclusion of the cost item in question.
134.
135.
136.
137.

344 U.S. 33 (1952).
Riss & Co. v. United States, 341 U.S. 907 (1951).
344 U.S. at 37.
Id. at 39.
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to the very vitals of the case."'138 The majority might, however, have felt that
such lofty considerations had little real application to the case. In these
licensing cases the ICC plays no prosecutory part. Furthermore, the interest
of competitors opposing a new license is a peripheral one. The ICC procedure
was of long standing prior to the APA and had evoked little or no objection.
The waiver did not involve a significant forfeiture of procedural protection.
When to this is added the consideration noted by the Court in a footnote' 39
that five thousand orders would be vulnerable for an indefinite time there
would seem to be a sufficient distinction between Hormel and Tucker. There
is in Tucker perhaps a concession that "if . . . the Commission in some

manner lost jurisdiction" its order would be "totally void."'14 Jurisdiction as
Justice Frankfurter said is "a verbal coat of too many colors." I would not
totally eschew the word. Indeed his own substitute of "unwaivable limitations
upon the power" to act seems at least one of the meanings we attach to that
word. But it seems to me that the criteria advanced here for avoiding the
waiver rule will cover all the situations where we should avoid it without having
to meet the uncertain test of jurisdiction.
It has been held 141 that the appellant may rely on an issue not tendered
by him if it was in fact raised by another party in the administrative hearing.
The purpose of requiring an objection (in this case the statute itself excluded
judicial review unless an "objection shall have been urged before the Commission") ,142 said Judge Biggs, is to secure an initial agency decision. Surely this
is one of the reasons. Another may be to alert the other parties to the intensity
with which the objection is taken and held. The fulfillment of the function
might require the appellant to have made the objection. That might particularly
be the case if he had not participated in the hearing.143 But viewing the waiver
rule as fundamentally one of balancing a number of considerations, one can
surely accept this holding as a proper exercise of discretion.
138.

Id. at 42.

140.

Id. at 37. In United States ex reL. Johnson v. Shaughnessy, 336 U.S. 806 (1949) an

139. Id. at 37, n.7.

alien was excluded on the basis of a medical certificate. The alien for the first time
on appeal raised the point that on the administrative appeal from a refusal of a favorable
certificate the medical appeal board must make a personal examination of the alien. The
majority considered the claim without explicitly adverting to the failure to raise the point.
Its conclusion that the report of the board failed to show compliance with the requirement
is apparently a way of saying that since the defect appears on the record it can be considered despite failure to make the point below. The dissent makes the point that had the
defect been called to the board's attention it could have been remedied. There are, of
course, good reasons for waiving the need for an exception where the action involved is
exclusion from the country.
141. Hennesey v. SEC, 285 F.2d 511 (3d Cir. 1961). Accord: City of Pittsburgh
v. FPC, 237 F.2d 741 (D.C. Cir. 1956).
142. Hennesey v. SEC, supranote 141, n.1 at 512.
143. In Hennesey the Court distinguished Red River Broadcasting Co. v. FCC, 98
F.2d 282 (D.C. Cir. 1938) (one not a party to the original proceedings must petition for
rehearing before appealing).

